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C. Funding Request Numbers That Are Subject of Appeal

1223841 1224002 1224339 1224467 1224588
1223844 1224005 1224341 1224470 1224590
1223846 1224008 1224344 1224472 1224591
1223850 1224010 1224346 1224477 1224583
1223852 1224012 1224347 1224485 1224595
1223855 1224014 1224349 1224489 1224598
1223862 1224015 1224352 1224493 1224605
1223870 1224018 1224354 1224497 1224660
1223873 1224019 1224356 1224501 1224663
1223874 1224024 1224358 1224505 1224665
1223876 1224032 1224366 1224507 1224667
1223877 1224038 1224370 1224513 1224669
1223879 1224039 1224374 1224517 1224874
1223882 1224042 1224378 1224518 1224679
1223916 1224048 1224383 1224520 1224682
1223920 1224187 1224387 1224521 1224688
1223926 1224189 1224393 1224523 1224691
1223931 1224192 1224397 1224526 1224694
1223937 1224205 1224415 1224528 1224697
1223940 1224299 1224416 1224531 1224698
1223943 1224302 1224417 1224534 1224705
1223048 1224304 1224420 1224535 1224709
1223957 1224306 1224421 1224537 1224727
1223962 1224308 1224426 1224540 1224730
1223967 1224316 1224428 1224545 1224731
1223970 1224317 1224430 1224548 1224732
1223972 1224318 1224433 1224553 1224733
1223976 1224319 1224435 1224568 1224734
1223979 1224320 1224438 1224569 1224735
1223984 1224322 1224441 1224574 1224739
1223988 1224324 1224446 1224577 1224743
1223991 1224326 1224450 1224579 1224746
1223988 1224330 1224452 1224580

1223991 1224332 1224455 1224582

1223996 1224334 1224459 1224583

1223998 1224336 1224463 1224586
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D. Explanation of Appeal

The State of Wyoming appeals the denial of funding for the above referenced Funding

Request Numbers based on the following language appearing in the Funding Commitment
Report for each number:

Funding Commitment Decision: $0.00 — Bidding Violation
Funding Commitment Decision Explanation: Documentation provided demonstrates that
price was not the primary factor in selecting this service provider’s proposal.

We believe that our attempt to comply with both state and federal guidance may have not only
caused confusion but resulted in the denial of our E-rate request.

Simply stated, Wyoming’s State Supreme Court directed the Governor and the Wyoming
Department of Education (WDE) to establish a statewide network that would insure “equal
opportunity for a proper education” for every student in Wyoming. This decision emphasized
that compatibility with the existing systems and as a result functionality was the primary
necessity. Ultimately this resulted in functionality “weighted” highest in our criteria calculation.
When dealing with state education issues the U.S. Constitution requires us to follow state
directives first then comply with federal directives, this, of course, is the reason cost was
“weighted” second in our criteria. However, we believe we were able, to comply with both
directives by choosing Qwest, formally known as US West. We ask the Federal
Communications Commission (FCC) to review this decision based on the following information,
Qwest was both the lowest cost option and the most compatible and capable choice for our state.
The request for funds intends to provide support for each school district’s use of the Wyoming
Equality Network {WEN). The WEN is a statewide, high-speed data and video network that
connects all Wyoming public schools. Some background on the genesis of the WEN may be of
assistance.

The development of the WEN arose as a result of the Wyoming Supreme Court’s decision in
Campbell Co. School District v. Wyoming, 907 P.2d 1238 (Wyo. 1995), which found that, inter
alia, the Wyoming Constitution requires an “equal opportunity for a proper education” for the
children of the state. 907 P.2d at 1278. To address this mandate, the Wyoming State Legislature
in 1997 enacted legislation which requires the State Superintendent of Public Instruction to
cooperate with interested parties to develop and implement a statewide education technology
plan, (1997 Session Laws of Wyoming, Chapter 65, Section 1 W.S. § 21-2-202(a) (xx)).
Furthermore the Legislature directed the Governor and State Superintendent to establish a
committee to prepare a request for proposals for a statewide network allowing for data
transmission in every school building and two-way video capability to the high schools (1997
Session Laws of Wyoming, Chapter 80, Section 1).
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In compliance with the Legislative directives, on April 3, 1998, Wyoming Governor Jim
Geringer and State Superintendent Judy Catchpole signed the Master Agreement for Technology
in Education with US West, now Qwest Communications, The Agreement provided for
“services to be furnished by [US West] to provide telecommunications capabilities to schools
and related entities for the creation of a telecommunications network within the state of
Wyoming.” The term of the contract ran from July 1, 1998, through June 20, 2003. A
subsequent amendment to the contract allowed for the term to be extended for up to an additional
36 months provided that Qwest met certain milestones related to upgrading communication
capabilities in designated parts of Wyoming. In 2001, the Qwest contract was extended until
June 30, 2006.

The State of Wyoming looks to the FCC 99-216 decision as supporting documentation for this
appeal. (FCC 99-216 document attached)

In the FCC 99-216, Integrated Systems & Internet Solutions Inc (ISIS 2000) claimed that the
State of Tennessee did not comply with the Federal Communications Commission’s (FCC)
competitive bid requirements found in section 54.504 and 54.511 of the FCC rules. (47 C.F.R. §
§ 54.504 (a) and 54.511) Section 54.511 states that “schools shall carefully consider all bids
submitted and may consider relevant factors other than the pre-discounted prices submitted by
providers.”

ISIS 2000 claimed that the State of Tennessee awarded a contract to ENA in violation of the
FCC rules stating that “pricing must be the ‘primary factor’ when awarding service contracts.”
ISIS 2000 continued its claim by showing that ENA was given more points than it was in the
pricing section of the response evaluation, showing that ENA was not the lowest bid.

After careful review the FCC dismissed ISIS 2000°s claim by stating that the State of Tennessee
awarded ENA the contract by taking “service quality into account and choose the offering...that
meets their needs “most effectively and efficiently.”” In short the State of Tennessee chose the
most cost effective bid.

State of Wyoming's Documentation

The Technology in Education Project Request for Proposal (RFP) was developed, distributed,
and awarded according to State Statutory Regulations. (Please see attached State Regulations)
The RFP established evaluation criteria based on the quality of services necessary to implement
the state mandate. The RFP’s evaluation criteria were weighted with a percentage: functionality
30%, pricing 20%, vendor support 20%, vendor qualifications 15%, and project plan 15%.

Functionality was given the highest percentage due to the strict mandate of the Wyoming
Supreme Court and Wyoming Legislature. In order to meet this mandate, it was necessary to
find a service provider with the capability of providing telecommunication services to all entities
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over a large, and very diverse geographic area. The statewide data and two-way video
conferencing connections also had to be compatible with the existing technologies and facilities
so operation and maintenance on a state level were more cost effective.

Pricing, though not weighted as high as functionality, was also a main factor in awarding the
contract. Although the creation of the WEN was a state mandate, the awarding of a contract was
dependent on legislative funding. The costing structure had to provide information regarding
one-time cost, recurring cost, as well as a cost structure of a possible contract extension until
2006. Evaluators were asked to review the cost structure with the public’s and state’s best
interests in mind.

Each respondent, (TCI, TAMSCO Research & Management Systems LL.C, and US West), were
evaluated using these criteria by a seven (7) member team. Each team member “scored” the
responses on an individual and team level. The RFP review team presented the combined scores
to the Wyoming Governor and the Superintendent of Public Instruction recommending that US
West, now Qwest Communications, be awarded the contract.

The evaluation team’s recommendation was based on Qwest’s ability to provide services to all
the entities in the state, as well as providing a cost structure, that was $1.8 million less than the
other responses. The evaluators found that Qwest Communications was able to provide these
services by subcontracting with independent telecommunication service providers throughout the
state, while still providing the state with the lowest bid.

Furthermore, the contract under which Qwest provides services for the WEN has been properly
executed in compliance with state law. The only proper avenue for terminating the WEN
contract 1s through non-appropriation of funding by the state legislature, Preemption of state laws
is expressly forbidden in the FCC rules. 47 CFR § 54.504(a). Furthermore, the FCC rules allow
for long term contracts such as the WEN. 47 CFR § 507(e).

You will find supporting documentation attached to this letter of appeal. The documentation
provided supports the decision of selecting Qwest, with strong evidence that Qwest was awarded
the contract because of functionality and because they were the most cost-effective to the state.
The documentation will also show the state’s attempt to comply with the requirements
established by the Schools and Libraries Division staff for acquiring E-Rate funding for WEN
services.

The fact that the State of Wyoming accepted the lowest bid should render the basis for the
funding denial irrelevant. The State’s decision to consider other factors in awarding the bid is
supported by the cited FCC decision and the FCC’s rules.
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Based on the foregoing, the State of Wyoming requests the Schools and Libraries Division
reconsider its funding decision for the FRNs listed and award funding for those requests.

Respectfully submitted,

ementina JimeneZ, State E-rate Coordinator
Wyoming Department of Education

Attachments:
1. FCC 99-216 partial document
“A Vendor’s guide: How to do Business with The State of Wyoming” partial document
Evaluation Criteria and Scoring RFP-0409D document
Response combined score sheet
Individual scoring sheets
Copy of costing structure for each respondent
Letter of recommendation to Governor Jim Geringer
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Before‘ the
Federa! Communications Commission
Washington, D.C. 20554 -

- )
In the Matter of : C)
Request for Review by | : )

~ the Department of Bducation of ihc
State of Tennessee of the Decision of
the Universal Service Administrator

Application No. 18132 * .

S e N

Request for Review by o
:Integrated Systems and Internet Solu’nons Inc. '
~ ofthe Decision of . _ _

the Universal Servxcc A.dmlmstrator . o )

S e e

Request for Review by -
Bducation Networks of America
. .ofthe Decigion of* | SR C
. the Universal Semce Admmmtrator N

et e S e

; Fedcral State Jomt Board on Umversal Servme = . CC Docket No. 06-45 .. M
jChanves to T:he Board of D1rectors .
of the National Exchange Camer S
Assoc1at1on, Inc :

'\._/\..'../\..J\._/x_../u

- CC Docket No. 97-21 -
ORDER.'. -
Adopted Augusm 1999 - - " Relessed:” Augustn 1999+ e

By the Commlssmn Commlssmner Furchtgott Roth approvmg in part, concurrmg in part and
dlssentmo in part, and i 1ssu1ng a statement &t & later datc :

I INTRODUCTION

1. By this Order, we grant in part and deny in part the rcquests for review filed by the
Department of Education of the State of Tennessee (Tennessee) and Education Networks of
America (ENA). As cxplamed more fully below, we find that Tennessee may receive discounts
on Internet access service plOVldcd by ENA, but may not receive discounts on charges by ENA to
Tennessee related to components of the ConnecTEN network it previously owned, but sold to
ENA. We also deny the request for review filed by Integrated Systems and Internet Solutions,
Inec. (ISIS 2000} and dlsnnss as moot ils Obgecuon to Apphcatlon/Requcst for Expedited

o aen e m—
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Declaratory Ruling filed April 3, 1998." As described below, we find that, contrary to ISIS °

. 2000's claim, Tennessee complied with our competitive bidding requirements.

I BACKGROUND
2. Section 254(h)(1)(B) of 1118 Gommumoa.tlons Act of 1934 a8 amended, roqulros

[a]l] telecommunications carriers . . . tipon a bona fide 1oquost for any of 115
services that are within the doﬁnition of universal service under subsection (c)(2),
[to] provide such services to elementary schools, secondary schools, and libraries
+ for educational purposes at rates less than the amounts char god for similar
~ services to other perties, 2 : -

Section 254(0)(3) states that, in addition to services deszgnated as ehglblo for umversa] service

support generally, the Commission “may designate additional services for such support ,
mechanisms for schools . . : for the purposes of subsection (h)." " Tn light of these provisions, the.
Commission concluded that the definition of unjversal service for schools and libraries moludes
telcoommumcanons services, mtomet access and mternal connsonons ("ohglbl& sorvmes")

"3, Sohools 'may recoivo discounted telooornmumcatzons services only from

“telecommunications carriers, but may receive discounted Intornot access services and internal

connections even from non-telecommunications prov1ders In order to receive discounts on

el gible services, schools must file certain information with the administrator of the universal
. service support mochamsms, the Universal Service Administrative Company (USAC or

Adrnm1strator) Speclfioally, the sohool must file an apphcanon w1th the Administrator thet,

e notothat in submitting reply commeénts fo ISIS 2000‘5 re.quest for review, ENA ﬁlcd n 'fhe altematwe i

. fnotionto zccept late-flied p]e.admgs 'We see 1o need to grant the motxon because ENA. filed within tho roqmsxte time
‘ pe:rlod

e R g s S ke e 4 7 SRS LS 1 e 1 ) £ L ih o S S g s e st e

24708, c. § 254(h)(1)(B)
47 USC. § 2‘34{c) )

A_ o F eder al Slate Jaint Board on Univer, sa! .S'ervme chort and Order, 12 FCC Red 8776, 9002 t para, 425
(1997) (Universal Service Order), as carrected by Errata, CC Docket No, 96-45 (rel, June 4, 1997), aﬁ‘ rmed in

' per tinent part, Texas O_ﬁ’ ice of Pub, Util, Counsel v. FCC, 1999 WL 556461 (5th Cir, 1999)

Umve; sa? Service Order, 12 FCC Rcd 8776, 9002 at para 425 and 9084 9089 at paras, 589 600

‘ “ Prior to January 1, 1999 the Schools and Libraries ‘Corparation (SLC) was responsxblc for admmzstermg the
schools and libraries universal service support mechanism. On January 1, 1999, the SL.C merged into the USAC,
and USAC became the Universal Service Administrator for the schools and libraries universal service support:

- mechanism, See Changes 1o the Board of Directors of the National Exchange Carrier Association, Inc. (CC Docket -

ARt AgEg HTE R ERs R e meme s s b
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inter alia, sets forth the school's technological needs and the services for which discounts are
sought (Form 470), The school must generally use the Form 470 application as the basis for
seelcing competitive bids on the services for which discounts are sought,” Once the school has
signed a contract for the eligible services, it must notify the Administrator of the signed contract,
as well as of the estimate of funds needed to cover the discounts to be given those services that
qualify as eligible services. Notification is accomplished by filing the Form 471 application.
The Administrator then determines the amount of discounts for which the school is eligible.

4. Consistent with these requirements, Tennessee submitted its Form 470 application to
‘the Administrator for receipt of competitive bids, and announced its intent to award the contract
for Internet access service to ENA on March 20, 1998. ISIS 2000 also bid on Tennessee's request
for Internet access service without success. Subsequent to the contract award, but.prior to the
- time Tennessee filed its Form 471 application with the Admm1strator ISIS 2000 filed an

~ objection with the Comimission and the Administrator.? At the same time, ISIS 2000 also availed -

itself of Tennessee's comprehensive bid protest process After the administrative review Part of
the Tennessee bid protest process was completed, and ISIS 2000 bid protest was denied,
Tennessee filed its Form 471 application with the Administrator.. On February 26, 1999, the -
Administrator notified Tennessee that it would not receive suppart it requested from the schoois
.. - anid libraries universal service support mechanism for discounts on Internst access service,'! On
: March 29 1999 Tennessee ENA, e.nd ISIS 2000 requested Comm1sswn rev1ew of the

No, 97-21), Federal-Siate Joint Board on Universal Service (CC Docket 96-45), Third Report and Order and Fourth
. Order on Reccnsideration in CC Docket Mo, 57-21 and Eighth Order on Reconsideration {n CC Docket No.96-45,
. 13 FCCRed 25058 (1598). Upan the merger ofthe SLC mto USAG, SLC beeame the Schools and L1branes
: Dmmon (SLD) of USAC. .

. " See 47 C F R. §§54.504 and 54511, Pre-emstmg contracts as deﬁned by our rules, are exempt frem the -
i eompehtwe b1dd1ng requirements, See 47 C.F R § 54 51 l(c) -

4 -See Appendix Afora complete ehmnology of the numerous ﬁhngs by the perties requesting review of the-~-- - -

Admlmstratofs decision. We will include those pleadings in this record. Appendix A also contams the short form
" names by which we wﬂl refor to the pleadings diseussad herem

? See ISIS 2090 1958 Reply to Consohdated Response at Aftachmeat A, See al.s'o Letter from Kenneth J.

Kriskeo, Wiley, Rein & Fielding, to Magalie Roman Salas, Secrstary, Federal Communications Commission, dated
June 25, 1999 {(June 25th Ex Parte Leuer)

'° We note that ISIS 2000 had a ri ight to pursue its complamt in state court, but we have no ewdence that it did”
s50. See Tennesses 1998 Opposition at 5 and AttachmentI - :

, ' Sge Letter from Debra M. Kriete, Genera‘; Counsel, Schools and Libraries Division, Universal Service

Administrative Company to William K, Coulter, Coudert Brothers, Jeffrey S. Linder, Wiley, Rein & Fielding, and
Ramsey L. Weodworth, Wilkes, Ams Hedrick & Lane, dated February 26 1999 (Admmlstratm 's Decision
Letter). . . , .

e e e
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- Administrator's decision,’ These requests for review are the subject of this decision.

III. DISCUSSION

A, Compliance with the Commission's Competitive Bid Requirements
', 1. Administrator's Decision
5. 1SIS 2000 generally complained before the Administrator that Tennessee failed to

comply with the Comimission's oom})eﬁtivo bid requirements found in sections 54.504 and . .
54511 of the Commission's rules.”” With regard to this specific issue, ISIS 2000 essentially

 took issue with the fact that Tennesses, in its consideration of the cost factor, awarded more bid .
_ points to ENA's bid even though ENA's total, initial bid was greater than ISIS.2000's bid. The -

. o . it i

Administrator determined that it would "defer to the state and Jocal competitive bid procurement |
review proocedures and ﬁndmgs _ISIS 2000 seeks review of this aspect of the Administrator's

declslon
C 2. D1scussmn

6. Por the reasons d1scussed balow we oonclude that, oontrary 10 ISIS 2000's arcument

: - and consistent with the Administrator's finding, Tennessee did ccmply with the Commission's

competitive bid reqmrements In particuler, we find that Tennessee adequately considered price,
gs well as other factors, in determining the most cost-effective bid. Therefore, we deny ISIS

N 2000 s request for review with respect to the Admlmstrator 8 determmatlon on thls issue,

o 7 As ISIS 2000 con‘octly notos the Comrmssmns rulcs generally roquu*e schools to seok
competitive bids on the services for which they seek 2 discount.”” Tn addition, section 54.511

' states that schools shall ”oarcfully consider all bids submztted and may consider relevant factors

_other than the pre-discount prices submitted by providers. wié The Commission explained its _
“competitive bid requirements by stating that it concurred with the Joint Board's recommendatlon

that the Commwsxon permit schools "‘mamnum ﬂombxhty to take sorvme quality into account

"2 Tennessee Request fur Review, ENA Roquost for Rowew and ISIS 2000 Request for Review (ﬁle.d Ma.rch
- 28, 1999)

47 CFR. §§ 54.504(a) and 54.511.
" Adiministrator's Decision Letter at 2,
147 CER. § 54.504. -

1947 CFR.§ 54511,
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and to choose the offering . . . that meets their needs ‘most effeotlvely and efﬁmemly,’“ but noted
that price should be the ”pnmaly factor” in selecting a bid.'” Indeed, in discussing the -
competitive bid requirements specifically with regard to Internet access, the Commission noted
that the Joint Board recommended that "the Comlmsmon require schools and libraries {only] to
select the most cost-effective supplier of access."'® Moreover, the Comumission specifically
stated in this regard that other factors, such as "prior experience, personnel qualifications,
including technical excellence, and management capability, including schedule comphance
form a "reasonable basis on which to evaluate whether an offering is cost-effective."’® The
Commission later reaffirmed its position that "schools . . . are not required to select the lowest
hidg offered, although the Commission stated that price should be the ‘primary f_actor.’“z.o

8. In its request for review, [SIS 2000 argues that our.rules require that "[blefore non-cost .
 factors may even be considered, section 54.504 requires the objective consideration of pre- . - |
discount price.’ w2’ Although we are not certain that the order in which factors are donsideredis
important, we disagree with ISIS 2000 to the extent that it is suggesting that the Commission
intended its statement that "price should be the primary factor in selecting a bid" to mean that . - .
price should be the initial determining factor considered to the exclusion of other factors. Price.
cannot be properly evaluated without consideration of what is being offered. Interpreting the

-Commission's competitive bid rules as requiring schools to select the lowest bid with little regard - .« )

for the quality of services necessary to achieve technolo@( goals would obviate the “maxirnun'l '
flexibility" the Comrmsswn cxpressly afforded schoois That was not the Comrmssmn 5
mtentlon i : . St

K Univérsal Service Order 12 FCC Red &t 9028, para..481. o
E Umversa] .S‘erwce Order 12 FCC Rcd at 9029 para. 481

® Umve: -sal Servzce OI der 1'7 FCC Rcd at 903{}, pare. 481

20 Féderal State Joint Board on Umver.s'al Serwce (cC Doulcet No.'96- 45} Access Charge Reform; Price Cap
.Pez;fozmance Review for Local Exchange Carriers, Transport Rate Structure and Pricing, End User Common Line
Charge (CC Docket Nos, 96-262, 94-1, 91-213, 95-72), Fourth Order on Reconsideration in CC Docket No, 96-45, -
Report and Order in CC Docket Nos, 96—45 96-262, 94-1, 91-213, 95—72 13FCCRed 5318, 5429 at para, 192
(1997) (Fourth Reconsideration Order). o '

& ISIS 2000 Request for Review at 8,

# We note, moreover, that requiring schools to evaluate price first may'lead to a conflict with state and/or local
sovernment procurement jaws, rules, or practices, Indeed, Tennessee procurement laws and rules require cost
proposals to be opened only after evaiuation of the non-cost sections of the proposals have been completed. See
Tenn. Code Ann. section 12-4-109(a)(1)A)(iii); se¢ also Tennessee Opposition at 8. As section 54.504 states, "[the
Commission's) competitive bid requirements apply in addition to state and local competitive bid requirements and
are not intended to preempt such state or local requirements.” 47 CF.R. § 54.504. -
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9, Inlight of ISIS 2000's complaint liere, we take this opportunity to provide useful
guidance with regard to our competitive bid requirements and factors that may be considered in
evaluatm g competitive bids for purposes of our rules. As stated above, we concurred with the
Joint Board's recommendation that schools involved in the competitive bid process be allowed to
“talke service quality into account and to cheose the offering . . . that meets their needs ‘most
effectively and efficiently.’" Indeed, just after we stated that price should be the primary factor in
selecting a bid, we continued the discussion by focusing on cost-effectiveness.> In addition, we
specifically listed factors other than price, such as technical excellence, that could “form a basis
on which to evaluate whether an offering is cost-effective.” The paragraph on this issue in the
Universal Service Order should be read as a'whole to say that 4 school should have the flexibility
te-seleot different levels of service, to the extent such flexibility is censistent with that school's
technology, plan and ability. to pay for such services, but, when selecting among comparable
services, a school should be guided by price in its selection, Even among bids for comparable
services, however, this does not mean that the lowest bid must be selected. Price, however,
~ should be carefully considered at this point to ensure that any conmderatlons bctWecn pnce and" .

: technmal excellence (or other factors) are rcasonable. -

10 We expect that we can crencrally rely on local and/ or state procurement processes ‘fhat
~ include a competitive bid requirement as & means o ensure compliance with our competitive bid
requirements. That is, we believe it sensible, as the Adininistrator did, to rely on state and/or
local procurement rules and practices for determining compliance with our competitive bid
requirements becaiise such rules and practices will generally consider price to be a "primary
factor" (as explalnec'l suprd),and select the most cost-effective bid, Thus, consistent with -
Tennessee's view,?* and dontrary to ISIS 2000's view,” we conclude that the Administrator need
not make a separate finding of compliance with our competitive bid requirements in this
instance, We note that, even in those instances when schools do not have established .
- competitive bid procurement processes, the Administrator. generally need not make a separate
finding that & school has selected the most cost-effective bid, Such a finding is not generally
"necessary becalise a schad] has an incentive fo select the most cost-effective bid, even apart from
any procurement requirements, because it must pay its pro rata share of the cest of the services
wquested ® Absent eviderce to the contrary ne partlcular case; we beheve that thls incentive is

B Universal Service Order, 12 FCC Réd at .9029-903'0,7 para. 481.
* Tennessee 1999 Oppasmon at 6 |
®181s 2000 chuest fo: Revmw at 9
% We found this particularly cnmpelhng with regard to pre--emstmg contracts, See e.g., Umversa( Service :

Order, 12 FCC Red at 9064, para. 547; Federal-State Joint Board on Universal Service, Order on Reconsideration,
12 FCC Red 10085, 10{}97 at pera. 7 (1997) .
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generally sufficient to support a conc]us;on that a school has selected the most cost-effective bid -
fcn 1equcsied services.

1 1. In that regard, we note that this reccrd reflects that the procurement process at issue
here did consider price as a "primary factor," and required-selection of the most cost-effective
bid. Specifically, Tennessee law states that procurement regulations "shall require: (1) [tJo the
greatest pracf_zcable extent, evaluation and consideration of . .. cost in the awarding of the
contracts."’ In addition, Tennessee's requcst for bids mdmated that the contract would be
awarded to the most cost effective bidder,”® We believe all of this supports the conclusion that
the procuretnent process at issue here complies with our competitive bid requlrements, and

thcrefore our compet1t1ve bid requirements were met.

2 AS tp ISTS. 2000's nairoiwer complamt that section 54 304 of our rules requires .
scho_ols t0 consider only the prediscount price when evaluating the cost component of a bid
(assuming a bidding process that evaluates cost in a separate category from other non-cost -
factors), we note at the outset that, regardless of whether we agree with this 1ntsrpretat1on, the
record evidence supports Tennessee's and ENA's argument that differences in the service
offerings were such that Tennessse could reasonably. prefer the ENA service offering over the
ISIS 2000 service offcrmg As such, 2 companson of price is not determmatwe of a cost-
effectwe bid in thxs case. S :

13 Mmeover to the extent that ISIS 2000 is sucrgestlng that, when a school evaluates

" cost in a separate category from other non-cost categories, the school must always award the -
" most points for the cost categary to the lowest bidder in order to comply with section 54.504, _we

cannot agree. While we certainly expect that schools will evaluate the actual dollar amount
proposed by & bidder, we do not intend to iimit them to considering only the absolute dollar
amourt proposed such that they must always award the most points in the cost category to the
lowest bid. Schools should.be free to consider other issues relevant to cost, such as whether the

" price bid is realistic for the services proposed. While we appreclate ISIS 2000’s concern for

fiscal responsibility in ‘the schools and libraries universal service program, we note that, as ISIS
2000 itself references, 20 requiring schools to pay the1r pro rata share of the overall prediscount

¥ See Tenr Code An. § 124-109(.3)(1)(;@)@).

% See generally ISIS 2000 1998 Objection at Attachment E (Portion of State of Tennessee Request for Proposal
establishing criteria and weight to be glvan criteria in awardmg contract) )

® See ISIS 2000 1998 R.eply to Consolidated Respouse at AttachmentA pp. 78-81. See also June 25th Ex
Parte Letter,

* See e. 2., 1818 2000 Request for Review at 5-6 (noting that in allowmg emmptlons from the competxt:ve bid
process for certain pre-existing contracts, the Commission found such entities would have “the necessary incentive to .
select fiscally reasonable arrangeme.uts becausc they would be required to pay their pro-rata share of the overall -
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price provides some incentive for schools to show fiscal constraint. '

14 It appears that ISIS 2000 s ultimate complaint in this regard is tha.t Tcnnessee )
criteria for evaluating cost "incentivized bidders to offer the highest ple~d1scoun1 price. m3) Yrhile
we need not address this specific concern for ihc reasons discussed above, we note that ISIS
2000's argument does not worlk as an absolute,** That is, although the actual formula used to
gvaluate the prices of the bidders resulted in ENA receiving more points than ISIS 2000 i m the

cost category, even though ISIS 2000 bid was lower than ENA's bid at that point in time,” as

Tennessee points out, under other circumstances, a lower bid would receive mare points. 3
Although the formula used to evaluate cost may have awarded the highest pomis for cost to bids

maximizing federal support, this is not prohlblted by our rules.

~ B. Eligibility fm-' T)iscmmtqﬂn_ Spr}{ic_e_s_ Related fn F‘._xisﬁng ConpecTEN Components '

1 Admmlstrator § Decxslon

15 Before the Admlmstrator, ISIS 2000 argued Usnerally that a transacmon under]ymb
Tennessee's requests for discounts on its Form 471 application rendered some amount of the
rcquests ineligible.? Spemﬁcal]y, inits bld to provide Internet access to Tennessee, ENA.,

re-d1scount contract nce. " citing to Fedei aZ-Srate Jomt Baard on Umversal Servzce Order on Reconmdsratmn 12
2 = ‘

FCC Rcd 10095 (1997))

* ISIS 2000 Request for Rewcw &t 8 The evaluation criteria of cost was axprassed 258 formula Total State &

: Lacal, Cther Funds, Savings, and FCC funds paid to praposar/TotaI State and Local Funds = cost factor of proposal . -

being evaluated. The proposal with the highest cost factor was awarded the full points available for the cost proposal
category. Other proposals were awarded points based an a companson to the proposal thh the highest cost factor
See IBIS 2000 1598 Ob_]e.chon at AttachmentE . . .

E Although not drsposxtwe of the issue bsfore us, we note that ISIS 2000 had an opportumty to ObJGGf to the

* Gost formula iised by Terinessed priorto the submissionof bids, but did not do-so: See ISIS 2000 Reply o meme

Cansolidated Response at Attachment A, p. 77 See alsa June 251h Ex Parte Letier,

3 We note that, during the bxd protest pmcess there was evidence fo su,,gest that the 1815 2000 bld was
insuffisient for the services proposed. See ISIS 2000 1998 Reply to Consolidated Response at Attachment A, p. 86;
ENA 1999 Opposition at 7, Bui see ISIS 2000 1999 Reply at 2. We do not however, 1make a ﬁndxng with regard 10
this point because it is unneccssary to the chspos:t:on of the case.

3 Tennessee 1999 Opposition at 12 (showing that & bid of §75 could have a bid cost factor 0f4.2, whxle abid
of 3165 could have a bid cost factor 0f 4.3, Thus under the formuls, the §65 bid would rscewe the most points for

the cost factor category. 3

** Schools ﬁhng Form 471 applications were required o fist each request for discounted services on a separate
line on the application. The relevant portion of Tennessee's Form 471 divided its Internet access service into 10
different requests. ’I‘he first fcw requests refer to "basic In‘femet access service," wlth thn rem aining referring to different
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46. Although ISIS 2000's request for review states that it seelcs "wartial” review of the
Administrator's decision as it relates to thc competitive bid requitements, it also statesina
footnote that: : :

[ijn addition, currently pending before the Commission is ISIS 2000's Request for
Expedited Declaratory Ruling, filed April 3, 1998, and subsequent pleadings
© requesting a declaratory ruling from the Commission with respect to the issues
" raised by the Department's competitive bidding process and subsequent”
application for funding. ISIS 2000 requests that these 1ssues be resolved in
conjunction with this appeal. o :

. ISIS 2000's initial pleadings, o which this footnote makes refercﬁce, raises broader issues than

those for which it ultimately seeks review here.. As such, it is not entirely clear if this limited
reference is intended as a request for broader review. Regardless of that answer, however, we

~ believe that, through Tennessee's and ENA's requests for review, we have essentially addressed

all issues raised by ISIS 2000's initial pleadings; namely, whether Tennessee should receive

support for costs related to the ConnecTEN network and ENA's upgraded network. Therefore,
. we find that, because we have addressed these issues herein, ISIS 2000 1998 Objection, and

subsequently-filed related pleadings, is rendered moot. We note that ISIS 2000 also criginally -
objected to requests for discounts on technical support fot the facilities at issue here. Although .
not specifically raised in its request for review, we note that the Administrator correctly .
explained that this technical support Wlll he part of an eligible sarvme 1o the extent the.

| ‘ undcrlymcr service is ehgible L

B Iv. '('i‘on'c'lusion':- :‘ ‘

' .47. We therefore dény ISIS 2000's feques't for review regafding Tennessee's complia’ncé

with our competitive bidding processes because we conclude that Tennessee-indeéd complisd
... with those reqmrements Moreover, we grant in part, and deny in part, ENA's and Tennessee's
| TBquests for review. Spemﬁcally, we find that, because Tennessee owned the ConmecTEN

network, and subsequently sold it to ENA, who then used it to provide Internet access service to
Temmessee, we will not allow discounts with regard to such transaction for the reasons discussed

" above. In addition, we find that, because ENA has shown that it is provldmcr an end-to-end

Intemet access service, we wili allow discounts on charges for the provision of its Internet access .

. service, including the cost of facilities used to provide such chme cxcept with regard to charwes

related to the CeonnecTEN network

48. We -require the Bureay, through its oversight role, to work with the Administrator and
Tennessee to implement this decision. We expect that Tennessee will provids, to the extent

' 1318 2000 Request for Review at2, o 1.

A

24




Federal Communications Commission ‘ FCC 99-216

necessary, any relevant information to the Administrator regarding charges related te the
ConnecTEN network that will allow those charges to be removed from its discount requests. We
expect the Bureau to actively monitor these activities to ensure that our decision is implemented
expeditiously, and in no case should implementation, by way of an Administrator's Decision

. Letter, be delayed longer than 10 working days from receipt of the information necessary to be

* provided by Tennessee to implement our decision. In addition, we wish to make clear that the
Bureau may waive any rules if, and, to the extent necessary, to effectuate our decision herein.

© V. ORDERING CLAUSES

49. Accordingly, IT IS ORDERED that, pursuant to sections 1-4, and 254 of the
- Communications Act of 1934, as ammended, 47 U.S.C. §§ 151-154 and 254, and sections 1.3,
54.504, 54.507(f), 54.511, 54.518, and 54.719, 47 C.F.R. §§ 1.3, 54.504, 54.507(5), 54.511,
54.518, and 54.719, the requests for review filed by the Department of Education of the State of
Tennessee and Bducation Networks of America ARE DENIED IN PART and GRANTED IN
. PART as described supra, and the request for review filed by Integrated Systems and Internet - o
Solutions, Ine, IS DENIED as described supra. - o ) . S :

25 .
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50, IT IS FURTHER ORDERED that the Objection to Application/Request for
Expedited Declaratory Ruling filed by Integrated Systems and Internet Sclutions, Inc., IS

DISMIS SED as moot.

51, ITIS FURTHER ORDERIZD that the Bureau through 1ts ovsrmght role wark with
the Administrator and Tennessee to unplament this decision.

FEDERAL COMMUNICATIONS COMMISSION

.. Magalie Roman Salas
- Secretary
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Citizen Business: Government = Visiior

4 & | Home

General Services Home

Governor's Office

Governmeant
E-Mail -
Searqh

TR

Adrm’m‘sz‘raffqn & Wo-rmaﬁoh

THE STATE OF WY_OMING- |
Dplc-ument#SOB | -

Tite: A VENDOR'S GUIDE: HOWTO DO BUSINESS WITH THE STATE OF
WYOMNG S o

Descrip{ion: Information on doing business with the state of Wyoming

| PREFACE’

B There.are five specific pu’rbhasing éutho"ritiész-'m'the state of Wyoming: the Judilcia'l .
. Districts through the state, the Legislative Branch, and the Wyoming Department of -
. Transportation, all located in Cheyenne; the University of Wyoming located in

Laramie; and the Department of Administrafion and Information, Purchasing Section -
located in Room 323 E, Emerson Building, Cheyenne, WY 82002, Telephone (307} -

" The prinéipal o.bjecti've of.thé;purch-as:irig unifis the écduisition‘bf ql.ia!]iy.go'od's' ar;d'_ .
. services for the many state agencies we represent and to maximize the purchasing -
*. . value of pubiic funds. This pamphiet contains the information you need in order to - -

" do b usiness with the State of Wyoming through fhe Department of Administration

.. and Information, Purchasing Section. .-

" Purchases are made,j_n accordance with Stétutb,ry_ Regulations firougha,_. ... .. S

comprehensive system of spacifications, compefitive sealed bids and competitive
sealed proposals-(RFP's). Awards are made to the lowest responsiveand = .
- responsible bidder, unless criteri & other than price are considerations of the award.

" PURCHASING STAFF AND RESPONSIBILITIES © .~

© PROGRAM MANAGER:

Mac { anden

- (307) 776707

. PURCHASING REPRESENTATIVES:

Angela Morson

(307) 777-6705 . e A :
Office Supplies, Machines and Furniture, Medical Supplies and Equipment, -
Pharmaceuticals L :

Lt /. state. wy.us/zeneralsernvi cesfvendors_guide.asp 8/17/2004




v

Y N  TE T R R VRS B )

Wyoming' Statutes require formal sealed bidding above certain dollar arnounts. n
those cases, bid packages are prepared and mailed to prospective bidders on our
current Bidders' List for the commodities or services requrred or advertised when

Bid Listis no avarlable

Each bsd pac’kage contelns complete instructions for submissian of the bid, These
instructions are included in the Call for Bids section of iong-form bids and are
included as back prinfing on our short-form bids. Bidders are cautioned to complete
all infor mation requested on each proposal form. Bids received without an
authorized signature will not be considered. Enveiopes are provided for submission
of bids. Bidders must insert certain identifying mformatron on the face of each bid
envelope as indicated,

. in certam cases, Requests for Proposals (RFP'S) are issued - usually in the area of

contrac ted services or ocnsultrng Services.

Bids or RFPs are pubhciy opened at the trme and date specrfred Openrngs are held

- in Room 323, Emerson Bullding, Cheyenne, Wyoming. Bids must be RECEIVED *
- BEFORE the scheduled opening ti:me. No bids will be accepted affer that time.

" Bid informatior s TRl avallable 2t the e of the bid opening. RFP informafion .

is restrigted and not publicly available unill after the award is made.- T

. : .AAfter bids are opered, the tabuiation and analysis is made by the Purchasing

Representative. After consultation with and concurrence from the involved state -

' _agencyl the award is made by issuance, ofa Purch ase Order ora Servrce Contract '

in ‘rhe case of cons’rructron awards the successful brdder must furnrsh any requrred :‘

forms (insurance, warkers' compensatron bonds) as Specrfred in the Bid Condrtrons

. before rssuance ofa contract

- pre-bid ~sonferefices are held i cases Whefe Vendor o manufacturef inputis

- desired before the bid package is finalized, lnvrta‘tlons to attend such a conference -

" areissued to prospect ve bidders,

All bid peokages carry the name s of the assigned buyer. Questions ,regardin'g a bid

- should be addressed to the attenticrr of the buyer. .

PAYMENT TO VENDOR -

lnrtra’don of pay documents through the STate Audr’ror s office for vendor payment is .
the responsrbrhty of fne state agency shown as the payor on the Purchase Order.

- Partal payments are not normally made. Full payment s initiated after receiptof all

items listed on the Purchase Order in the correct quantity, size, grade, or other
iternized specifications and also after receipt of a correct itemized invoice for the m

- erchandise involved, in accordance with prices, terms, and conditions as shown on

the Purchase Order.

htip://al state. wy us/eeneralservices/vendors_gude.asp 6/17/200¢
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RFP— 0409D SR SR -
76 BE USED ONLYBY EVALUA TION PANEL"
E 6. Evaluatmn Criteria - T,

H M .
. SECEN

. Based on the information presented. by bidders, 'o‘oo-ipliantawith the roqﬁiréd I‘E'Spolnses fn :

‘section 5, the critéria listed below will, be used to evaluate all proposals submitted in

"‘1esponsa to this RFP. fno smgie proposal clearly receives the hxghcst ranlcmg based ¢ on-
‘these criteria and the mandatory responses in section 5, the evaluation panel may, at'its- |
sole discretion, select one or more finalists and request further clarifying information. The

- five major headings, 6.1 through 6.5, are listed below from highest priority to lowest for -:‘ :

purposes of evaluation. Sub-headings (e.g., 6.1.1, 6.1.2, 6.1.3, et-cetera...) are not hsted‘
 in any priority order. Major headings will be w.ezghted according to the percentages
* shown in parentheses. Each sub- heading will be given between zerosand three, points: 3--
.- = clearly complies with requzremenrs, 2 = substantially, comphes or: appears to comply

%

compllance 0= mcompfete response or clearly does, noz‘ comply .

6 1 Functlonahfy (30%) Lo _-.“'_."'-'.;"- ""- £ ""’:;‘-“' j....u’_ TR
L6, 11 Dehverable technology CooAee T L
- L LE el eohnology is avaﬂable for deployment in Wyornmg
| Co l 6 1 2 Compatlble with emstmg teohnologles and faollmes '}-‘,
\ .. . :..:_‘ . o L r? ‘." b . ;- “ Yy
_ "\{‘, T 6.1 3 ‘A totally mtecrrated system for eduoatlon and state govemment
B o Turmkey total package '+ - Coe e o
o oh o oo e 0 Applicable to other existing or future ‘telecommmwat:ons .
R "\ LT % needs ofthe state - - PR

A 6 1. 4 Non Proprletary R S R R B Y MR :
T e Adheres o mdustry teleoommmucahons s‘tandards for voice,

R TA 615 TeohmoalDemgn P St "."3-'\’ CEt L
Vw0 i ,.._«."r‘- y  Redundancy atd baokup SR
FR S . Rellablh‘fy data and redumdanoy support plan
R AT s T 6L Sealeable T 0 T R
L S Capamty can be increased WIthout maJor R . L
B !: SR L oqu1pment/mﬁ‘astructure erlacement : R TRALLY
- ‘ R o Co Lo s

6. 1 7 Upgradeable to future teclmology _
e Reasonable migration path to next genera‘oon technolo g1es

Jooor T ' - 6.1.8 Flemble servme offermws w1th no penalty for changes '

Pagel S - Q9750/97 9:16 A

s ATy A0 b

,'".',f' .
-' »

with minimal restrictions; I = margmal compliance, or suspectad nor to, be- I e "




6.2 Prlcmg (20%)

6.2.1
' .proposed system-

6.2.3

- 624

Evaluzzrwn Criteria and Scormg
REP — (409D
ro BE USED ONLYBYEVALUATIONPANEL L. ’

Long-run total costs (cnc—tune plus fwe ycar recurring) for

- Renewal conttactoptions '

Long term price protection

Innovative price plans .

6.3 Vendor Support (20%)

637
638

_ 6 4. Vendor Quahficatmns (15%)

641

642

£.4.3

Clearly defined vendor and customer responsibilities |

2 ‘.Clcarlsz define d"p;obllem escalation prcccdu'reS' .

) Smgle vendor contact .fcr. servic-elsi_lﬁpc‘) "

: ...' Local supl-:‘)ort.i:.x iex.nctc. 1'oca.ticzz13-‘ )

5 ..-"'\fe.ﬁ‘dcr_l-:'ﬁ'c:scncc‘ m W?Onﬁngl_ i |

! vt s

Waffattty B

Trammg prowdcd b'_y vendor

Fmanmal resources: demonstratmg the ablhty to cany out the
pro_] ect dunng the ccntract pcncd

Technical expertise dcmonstratmg thc ablht'y to carry out thc
prog ect du:mg the contract perlod

Speczﬁc staff resources and their qualxﬁcatlons to carry out the

~ project during thc contract period -

644 -

Paoe 2

A i+ s LS ezt s

Experience demgmng, dch\{ermg and managing other proj ects
similar in scope and magnitude to this project

09730797 916 AM
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6.5.2

653

654

655

" Evaluation Criteria and Scoring
RFP - 0409D _
T0 BE USED ONLY BY EVALUATION PANEL

6.5 Project Plan (15%) |

Responsiveness of the proposél in stating a clear
understanding of the requirements

Completeness of a sté,p-By-step implementation plan

Reasonable and achievable implementation timelines

" (Project schedule)

Project and operaﬁonal management plan

Complete transition plan if existing facilities will
be replaced or phased out during the initial contratt period

B id

09/30/97 9140 AM




